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Rev. 429 (2002) (arguing that existing law regarding standard form contracts 
provides sufficient protection for purchasers). It is interesting to note that 
other countries have adopted a more regulatory approach to standard form 
contracts than the United States. For example, in the European Union, stan-
dard form contracts are subject to several directives issued by the European 
Commission that invalidate particularly oppressive provisions. See Robert L. 
Oakley,  Fairness in Electronic Contracting: Minimum Standards for Non-Ne-
gotiated Contracts, 42 Hous. L. Rev. 1041 (2005); Jane K. Winn & Brian H. 
Bix, Diverging Perspectives on Electronic Contracting in the U.S. and E.U., 
54 Clev. St. L. Rev. 175 (2006). Recent full treatments of this area include 
Margaret Jane Radin, Boilerplate: The Fine Print, Vanishing Rights, and the 
Rule of Law (Princeton Univ. Press 2012), and Nancy S. Kim, Wrap Contracts: 
Foundations and Ramifications (Oxford Univ. Press 2013). A good general 
discussion of the state of contract law in the present technological age can be 
found in an article by Prof. William J. Woodward, Jr., “Contraps,” 66 Hastings 
L.J. 915 (2015).

6. Does the UCC apply? Contracts for the sale of consumer durables, such 
as refrigerators or washing machines, that come with shrinkwrap terms are 
clearly subject to the UCC because such products are “goods” under the Code. 
UCC §2-105(1) (“all things . . . movable at the time of identification to the 
contract for sale”). The status of software, on the other hand, is unclear. For 
many years software was sold on disks; the disks were goods, but the disk itself 
was not the product and its value was an inconsequential portion of the overall 
value of the transaction. Today, most software is downloaded over the Internet, 
so even a disk may not be present. Computers constitute goods under Article 
2 because they are tangible moveable things, but computers typically come 
loaded with software, producing uncertainty regarding the application of the 
UCC. Most courts that have dealt with the issue have either applied the UCC 
to all of these transactions or have indicated that the result would be the same 
even if common law principles applied. See, e.g. Specht v. Netscape Communi-
cation Corp., 306 F.3d 17, 29 n.13 (2nd Cir. 2002).

Hines v. Overstock.com, Inc.
United States District Court
668 F. Supp. 2d 362 (E.D.N.Y. 2009)

MEMORANDUM AND ORDER

Johnson, Senior District Judge:
Plaintiff Cynthia Hines (“Plaintiff” or “Hines”) initiated this purported 

class action pursuant to the Court’s diversity jurisdiction, alleging that defen-
dant Overstock.com, Inc.’s (“Defendant” or “Overstock”) decision to impose 
a “restocking fee” amounted to a breach of contract, fraud, and a violation of 
New York General Business Law sections 349 and 350. Presently before the 
Court is Defendant’s motion to dismiss or stay for arbitration, or alternatively 
to transfer venue (the “Motion”). For the reasons set forth below, the Motion 
is DENIED in its entirety.



D. Electronic and “Layered” Contracting  203

BACKGROUND

Overstock is an online, “closeout” retailer. On or about January 8, 2009, 
Plaintiff purchased an Electrolux Oxygen 3 Ultra Canister vacuum from 
Overstock’s website. After receiving the vacuum, Plaintiff returned it to Defen-
dant and was reimbursed the full amount she had paid for it, minus a $30.00 
restocking fee. Plaintiff claims that she had been advised that she could return 
the vacuum without incurring any costs and that Defendant never disclosed 
that a restocking fee would be charged.

In support of the Motion, Defendant avers that: “All retail purchases from 
Overstock are conducted through Overstock’s Internet website. When an indi-
vidual accesses the website, he or she accepts Overstock’s terms, conditions 
and policies, which govern all of Overstock’s customer purchases.” (Hawkins 
Aff. ¶5.) Overstock’s “Terms and Conditions” (“Terms and Conditions”) state 
that “Entering this Site will constitute your acceptance of these Terms and 
Conditions” and include a provision that requires that “any dispute relating in 
any way to your visit to the Site . . . be submitted to confidential arbitration in 
Salt Lake City, Utah.” (Hawkins Aff. Ex. A.)

Plaintiff affirms, however, that she “never had any notice that disputes 
with Overstock.com require mandatory arbitration in Salt Lake City, Utah.” 
(Hines Aff. ¶18.) Plaintiff affirms that when she accessed Overstock’s website 
to purchase the vacuum, she was never made aware of the Terms and Condi-
tions; specifically, Plaintiff avers that: “Because of this lawsuit, I later learned 
that if you scroll down to the end of the website page or pages, there is in 
smaller print placed between ‘privacy policy’ and Overstock.com’s registered 
trademark, the words ‘site user terms and conditions*’. I did not scroll down to 
the end of the page(s) because it was not necessary to do so, as I was directed 
each step of the way to click on to a bar to take me to the next step to complete 
the purchase.” (Id. at ¶17.)

DISCUSSION

I. Request to Stay or Dismiss for Arbitration

The Federal Arbitration Act (“FAA”), 9 U.S.C. §1 et seq., provides that 
that “[i]f any suit or proceedings be brought in any of the courts of the United 
States upon any issue referable to arbitration under an agreement in writing 
for such arbitration, the court in which such suit is pending, upon being satis-
fied that the issue involved such suit or proceedings is referable to arbitration 
under such an agreement, shall on application of one of the parties stay the 
trial of the action.” 9 U.S.C. §3. . . . 

In deciding a motion to stay or dismiss in favor of arbitration, a court must 
begin by answering two questions: “(1) whether the parties agreed to arbitrate, 
and if so, (2) whether the scope of that agreement encompasses the asserted 
claims.” Chelsea Square Textiles, Inc. v. Bombay Dyeing & Mfg. Co., 189 F.3d 
289, 294 (2d Cir. 1999). With respect to the first question, the FAA provides 
that a written arbitration agreement “shall be valid, irrevocable, and enforce-
able, save upon such grounds as exist at law or in equity for the revocation of 
any contract.” 9 U.S.C. §2. The Court therefore begins by examining whether, 
as a matter of state law, the underlying arbitration agreement is valid. See 
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Cap Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360, 365 (2d Cir. 
2003). . . . 

In the instant case, the parties have not briefed the choice-of-law issue. 
The Court concludes, however, that under both New York and Utah law, Defen-
dant has not carried its burden of demonstrating the existence of a valid arbi-
tration agreement because Defendant has shown neither that Plaintiff had 
notice of the Terms and Conditions, nor that a reasonable user of the website 
would have.

It is a basic tenet of contract law that in order to be binding, a contract 
requires a “meeting of the minds” and “a manifestation of mutual assent.” See, 
e.g., R.J. Daum Constr. Co. v. Child, 122 Utah 194, 247 P.2d 817, 819-20 (Utah 
1952); . . . . The making of contracts over the internet “has not fundamen-
tally changed the principles of contract.” Register.com, Inc. v. Verio, Inc., 356 
F.3d 393, 403 (2d Cir. 2004). On the internet, the primary means of forming 
a contract are the so-called “clickwrap” (or “click-through”) agreements, in 
which website users typically click an “I agree” box after being presented with 
a list of terms and conditions of use, and the “browsewrap” agreements, where 
website terms and conditions of use are posted on the website typically as a 
hyperlink at the bottom of the screen. See id. at 428-30. Unlike a clickwrap 
agreement, a browsewrap agreement “does not require the user to manifest 
assent to the terms and conditions expressly . . . [a] party instead gives his 
assent simply by using the website.” Southwest Airlines Co. v. Boardfirst, L.L.C.,  
No.  06-CV-0891-B, 2007 U.S. Dist. LEXIS 96230, 2007 WL 483761 at *4 (N.D. 
Tex. Sept. 12, 2007). In ruling upon the validity of a browsewrap agreement, 
courts consider primarily “whether a website user has actual or constructive 
knowledge of a site’s terms and conditions prior to using the site.” 2007 U.S. 
Dist. LEXIS 96230, [WL] at *5; see also Specht v. Netscape Communications 
Corp., 306 F.3d 17, 20 (2d Cir. 2002) (finding no notice).

In Specht, the plaintiffs had downloaded free software from the defen-
dant’s website; because they did not scroll down the page, they did not see the 
notice advising site-users to review and agree to the software license agree-
ment’s terms prior to downloading. Id. at 23. The Second Circuit held that the 
plaintiffs were not bound by the license agreement’s terms because they “were 
responding to an offer that did not carry an immediately visible notice of the 
existence of license terms or require unambiguous manifestation of assent 
to those terms.” Id. at 31; see also Register.com, Inc., 356 F.3d at 402-03 (dis-
tinguishing Specht because the site-user conceded it had actual notice of the 
terms); Motise v. America Online, Inc., 346 F. Supp. 2d 563, 564-65 (S.D.N.Y. 
2004) (finding no notice where terms of use were available on website, but not 
presented to plaintiff).

In the instant case, it is clear that Plaintiff had no actual notice of the Terms 
and Conditions of Use. Defendant has also failed to show that Plaintiff had con-
structive notice. The Hawkins Affidavit, upon which Defendant relies, concluso-
rily states that by accessing Overstock’s website, an individual accepts Overstock’s 
Terms and Conditions — but, crucially, does not explain how a site-user such 
as Plaintiff is made aware of the Terms and Conditions. Despite Defendant’s 
assertion that “all customers to Overstock’s website are advised of the company’s 
terms and conditions prior to their entry onto the site,” (Def. Mem. Law Supp. 
Def. Mot. to Dismiss (“Def. Mem.”) at 6 (emphasis added)), neither the Hawk-
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ins Affidavit nor any other evidence submitted by Defendant refute Plaintiff’s 
sworn statement that she was never advised of the Terms and Conditions and 
could not even see the link to them without scrolling down to the bottom of the 
screen — an action that was not required to effectuate her purchase. Notably, 
unlike in other cases where courts have upheld browsewrap agreements, the 
notice that “Entering this Site will constitute your acceptance of these Terms and 
Conditions,” (Hawkins Aff. Ex. A), was only available within the Terms and Con-
ditions. See Hubbert v. Dell Corp., 359 Ill. App. 3d 976, 835 N.E.2d 113, 121-22, 
296 Ill. Dec. 258 (III. App. Ct. 2005) (finding reasonable notice where three of 
the web pages completed by the plaintiffs contained a statement advising cus-
tomers of the terms and conditions). Hines therefore lacked notice of the Terms 
and Conditions because the website did not prompt her to review the Terms and 
Conditions and because the link to the Terms and Conditions was not promi-
nently displayed so as to provide reasonable notice of the Terms and Conditions. 
Very little is required to form a contract nowadays — but this alone does not 
suffice.

II.  Request to Transfer to Utah Pursuant to the Forum 
Selection Clause

Defendant next argues that the Court should transfer the case pursuant 
to 28 U.S.C. §1406(a), claiming that the Eastern District is an improper venue 
for this action because the mandatory forum selection clause in the Terms and 
Conditions requires the action to be brought in Utah. (Def. Mem. at 5-6.) This 
argument fails for similar reasons.

The Second Circuit applies a four part test to determine when to dismiss a 
case based on a forum selection clause; the first part of this test requires the court 
to determine “whether the [forum selection] clause was reasonably communi-
cated to the party resisting enforcement.” Phillips v. Audio Active Ltd., 494 F.3d 
378, 383 (2d Cir. 2007). As with the arbitration clause, Defendant simply asserts 
that all customers on their website are advised of the Terms and Conditions, which 
include the forum selection clause. (Def. Mem. at 6.) Again, however, Defendant 
has failed to explain how Plaintiff and its other customers were “advised” of the 
Terms and Conditions, or to cite a single case that suggests that merely posting 
such terms on a different part of a website constitutes reasonable communication 
of a forum selection clause. Defendant has therefore failed to show that venue is 
improper in this District because of the forum selection clause.

III. Request to Transfer on the Basis of FORUM NON CONVENIENS

[The court also rejected the defendant’s argument the case should be 
transferred to Utah “for the convenience of the parties and witnesses” and “in 
the interest of justice,” under federal statutory law, noting that the plaintiff’s 
choice of a forum is due “great weight” and that the defendant had not made a 
compelling case that Utah would be a better forum than New York. — Eds.]

CONCLUSION

For the foregoing reasons, the Defendant’s Motion is DENIED in its 
entirety.
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Notes and Questions

1. Hines affirmed. The Second Circuit Court of Appeals affirmed the Dis-
trict Court’s decision in Hines, 380 Fed. Appx. 22 (2d Cir. 2010). The appellate 
court held that the party seeking arbitration has the burden of showing that 
the other party had “actual or constructive knowledge” of terms and condi-
tions, and agreed that on the facts in the record Overstock had not met that 
burden. Id. at 25.

2. Comparing Hines with Feldman. The court in the Feldman case in Chap-
ter 1 held that a customer had assented to and was contractually bound by 
the terms of Google’s online advertising contract. In contrast, the court in 
Hines concluded that the customer was not bound by the terms and condi-
tions on the Overstock.com website. Are the two decisions consistent with one 
another?

3. Mutual assent in browsewrap transactions. Would it be fair to conclude 
from the Hines decision that customers or users generally are not bound by the 
terms of use of a website unless they click an “I agree” button? Based on your 
experience with online transactions, would you support such an approach? 
In a survey of case law and policy arguments involving browsewrap agree-
ments, the authors (Christina L. Kunz, John E. Ottaviani, Elaine D. Ziff, Juliet 
M. Moringiello, Kathleen M. Porter, and Jennifer C. Debrow) contend that 
browsewrap agreements should be enforceable even if the user has not clicked 
an agreement button, if four requirements are met:

(i) The user is provided with adequate notice of the existence of the proposed 
terms.

(ii) The user has a meaningful opportunity to review the terms.
(iii) The user is provided with adequate notice that taking a specified action mani-

fests assent to the terms.
(iv) The user takes the action specified in the latter notice.

Christina L. Kunz et al, Browse-wrap Agreements: Validity of Implied Assent in 
Electronic Form Agreements, 59 Bus. Law. 279 (2003). On the other hand, in 
Online Boilerplate: Would Mandatory Website Disclosure of E-standard Terms 
Backfire? 104 Mich. L. Rev. 837 (2006), Professor Robert Hillman argues that 
mandatory disclosure of terms of use on websites might backfire “because it 
may not increase reading or shopping for terms or motivate businesses to draft 
reasonable ones, but instead, may make heretofore suspect terms more likely 
enforceable.” Id at 839. In particular, mandated disclosure might make it more 
difficult for consumers to establish unfair surprise. Id. at 840.

4. The Berkson case. In Berkson v. Gogo LLC, 2015 WL 1600755 (E.D.N.Y.), 
the plaintiffs brought a putative class action against the defendant, an in-flight 
wireless service provider, for breach of contract and violation of various con-
sumer-protective statutes. The plaintiffs had signed up online for the defen-
dant’s service, and claimed they each believed they were only committing to 
a one-month subscription when the defendant’s terms actually included auto-
matic renewal, as well as mandatory arbitration and waiver of venue protec-
tion. In this decision, Senior U.S. District Judge Jack B. Weinstein denied the 
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defendant’s motion to dismiss the plaintiffs’ claims. In a long and scholarly 
opinion, the judge reviewed the judicial responses in recent years to various 
types of online contract formation, including browsewrap and clickwrap, as 
well as “scrollwrap” and “sign-in wrap.” Finding some differences both among 
courts and among the numerous variations in agreement-type, Judge Wein-
stein summarized his conclusions as follows:

The following general principles regarding the validity and enforceability of inter-
net agreements emerge from an analysis of the cases:

First, “terms of use” will not be enforced where there is no evidence that the web-
site user had notice of the agreement; “the validity of the [Internet] agreement turns 
on whether the website puts a reasonably prudent user on inquiry notice of the terms of 
the contract.” Nguyen, 763 F.3d at 1177 (emphasis added) (collecting cases).

Second, “terms of use” will be enforced when a user is encouraged by the design 
and content of the website and the agreement’s webpage to examine the terms clearly 
available through hyperlinkage. See, e.g., Ticketmaster Corp., 2003 WL 21406289, at *2 
(noting that the warning on website that further use binds a user to the “terms of use” 
“could not be missed”); see also cf. Woodrow Hartzog, Website Design as Contract, 60 Am. 
U.L.Rev. 1635, 1664-70 (2011) (discussing features of website design that hinder un-
derstanding of privacy policies).

Third, “terms of use” will not be enforced where the link to a website’s terms is 
buried at the bottom of a webpage or tucked away in obscure corners of the website 
where users are unlikely to see it. See, e.g., Specht, 306 F.3d at 23 (refusing to enforce 
“terms of use” that “would have become visible to plaintiffs only if they had scrolled 
down to the next screen”); In re Zappos.com, 893 F.Supp. 2d at 1064 (“The Terms of 
Use is inconspicuous, buried in the middle to bottom of every Zappos.com webpage 
among many other links, and the website never directs a user to the Terms of Use.”); 
Van Tassell, 795 F.Supp. 2d at 792-93 (refusing to enforce arbitration clause in internet 
agreement that was only noticeable after a “multi-step process” of clicking through 
non-obvious links); Hines, 668 F.Supp. 2d at 367 (plaintiff “could not even see the link 
to [the terms and conditions] without scrolling down to the bottom of the screen — an 
action that was not required to effectuate her purchase”).

Id. at 32. Judge Weinstein then went on to add the following observations:

It is desirable to have hard-edged rules of adhesion that apply no matter what 
the consumer’s background. Such rules reduce substantial litigation costs. But, until 
useful consumer studies demonstrate that average consumers using the computer un-
derstand what contract terms are being accepted when a purchase is made, preemptive 
rules in favor of vendors who do not forcefully draw purchasers’ attention to terms 
disadvantageous to them should be rejected. . . . The burden of showing agreement to 
details of a contract on a website’s contract of adhesion is on the vendors. It is the ven-
dor who designs the website and puts into it terms favoring itself.

Proof of special know-how based on the background of the potential buyer or ad-
equate warning of adverse terms by the design of the agreement page or pages should 
be required before adverse terms, such as compelled arbitration or forced venue, are 
enforced. 

Id. at 33. The Berkson decision is clearly more skeptical of the online agree-
ment-making process than many other courts have been; the decision has 
been appealed.


